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The EU-dimension of a future
comprehensive settlement of the Cyprus problem
I. Introduction
On 1 May 2004 the EU imported the Cyprus problem. The EU tried hard to avoid this by giving political and technical support to the UN Secretary General Kofi Annan and the team of Alvaro de Soto on the island in their efforts to reach a comprehensive and lasting settlement. The European Commission detached a number of experts to strengthen the UN team. Commissioner Verheugen became personally engaged in the negotiations in Nicosia and Bürgenstock. In the end, things did not work out. 
Willingness to seriously negotiate on the Turkish and Turkish Cypriot side came too late and when it finally came the Greek Cypriot side pursued a “less flexible policy”
 and opposed the Annan Plan as can be seen by the TV-speech of President Papadopoulos before the referendum which undoubtedly had a major impact on how the Greek Cypriot community voted in the referendum. Therefore the non-solution of the Cyprus problem before the accession of the Republic of Cyprus to the EU threw a shadow on the 1 May 2004 celebrations.
The EU has every interest to see the Cyprus problem solved, for many reasons.
Commissioner Olli Rehn has summed up his experiences recently in the following way: 

"I have worked on the Cyprus issue now with five consecutive Presidencies, since 2004. In these two and half years, we have not been able to make progress either on the trade regulation or on the ports issue. One could say “Sapienti sat” – or “enough for a wise man”. The essential conclusion we must draw is that a comprehensive settlement is the best way to solve the problems. It is in the EU’s interest to see a reunification of the island and the end of a conflict on European soil that is now more than 40 years old. Such division is unacceptable within our European Union, which is founded on the principles of peace, reconciliation and human rights. Recalling these basics is all the more justified as we approach the 50th anniversary of the Treaty of Rome."

The EU is aware that time is running against a settlement. Every day of non-solution deepens the divisionof the island. It seems that the "No"-campaign in 2004 overlooked the time factor. Rejecting or delaying a specific plan for a solution on the table is an easy thing to do. However, it makes it much more difficult to develop another plan and agree on it in the future. We can see this clearly these days. Both leaders agreed on 8th July 2006 in principle that "the status quo is unacceptable and that its prolongation would have negative consequences for the Turkish and Greek Cypriots". They agreed furthermore that "a comprehensive settlement is both desirable and possible, and should not be further delayed"
. However, 10 months later the process towards a new settlement has still not started. 
Despite what you hear in some quarters, the EU is not in a position to act as neutral broker of a future comprehensive settlement. The leader of the Greek Cypriot community in the negotiations on a comprehensive settlement under UN auspices is at the same time the Head of State and Government of the Republic of Cyprus as a Member State of the European Union. By this fact alone the EU is inherently biased, if one likes it or not. Therefore the EU's role is mainly to support the UN in reaching a settlement and to make sure that the settlement is reconcilable with EU membership. This brings me to the main topic of my presentation.
II. 
Implications resulting FROM EU-Membership for the content of a comprehensive settlement
 
Any future comprehensive settlement needs to take Cyprus' EU membership into account.
What does this mean, and what does this not mean? 
It means three things

a) Cyprus has to be able to speak with one voice

b) Cyprus must have the ability to implement and enforce the acquis
c) The Cyprus settlement needs to be in line with the principles on which the EU is founded

It does, however, not mean 

d) that a Cyprus settlement needs to be 100% in line with the acquis from day one of its implementation. Transition periods are a proven tool to provide for accommodation of a settlement.
Ad a) Ability to speak with one voice

A future Cyprus settlement must ensure that the Member State Cyprus can speak with one voice at EU level. What does this mean in practice?
At the level of the European Council it means that Cyprus needs to be represented by the Head of State or Head of Government. The Annan Plan provided for a Presidential Council acting as a collective Head of State. This complies with EU-requirements as long as this Presidential Council designates one of its Members who can represent this Council as a whole.
As concerns the decision making process in the EU institutions, it means that Cyprus must send to the Council "a representative at ministerial level, authorised to commit the government" as it is phrased in Article 203 of the EC Treaty. It is, thus, not explicitly stipulated that such representative needs to belong to the central level of Government. Regional representation in the Council is not totally uncommon in the EU depending on the constitutional system and the split of competences in particular Member States. Belgium is practicing this on a regular basis for issues falling exclusively into the regional competence, while Germany does so in exceptional cases. Austria could do it according to its state structure, but has not done it yet. The fact that a regional representative can act in the Council does not, however, solve the issue of, which region sends its representative. In Belgium, there is a system of rotation. In Germany, the Bundesrat as the Council of Regions (Länder) decides which Region (Land) is representing the regions as a whole.
The Annan Plan was very clear on this point: according to Article 19 (3) of the proposed constitution of the United Cyprus Republic (UCR) the Federal government represents Cyprus "in areas of competence or where a matter predominantly concerns an area of its competence." However, "where a matter falls predominantly or exclusively into an area of competence of the constituent states, Cyprus may be represented either by the federal government or a constituent state, provided the latter is able to commit Cyprus". The latter representatives had to express one common Cypriot position, previously established in a consultation between constituent states.
There is another important aspect of this issue. How can it be ensured that Cyprus participates constructively in EU affairs, that it does not block the entire EU for the reason of not finding internal agreement between the constituent states or between constituent states and the federal government? What would be the consequences of such lack of agreement on specific issues, not to mention the nightmare of permanent deadlock? The immediate consequence would be that Cyprus would have to abstain from voting. Unanimity voting applies, for instance, in the Common Foreign and Security Policy or in some areas of Justice and Home Affairs.
What does abstention mean in the (EU-) Council? The answer depends on the Council voting modalities provided for the issue at stake. If an issue is governed by a legal basis requiring unanimity – which is rather the exception than the rule - abstention in Council would not be harmful for the EU as a whole, if all remaining Member States are in agreement. To take a decision by unanimity does not require all Member States to vote in favour. An abstention does not destroy unanimity, it is neutral. It condemns Cyprus, however, to staying at the sidelines of the match, not to be involved in the traditional bargaining linked to decisions based on unanimity.
However, if the legal basis requires a qualified majority vote – which is the rule rather than the exception – then abstention may well be harmful for the decision making process as it amounts to the same as voting against. Why is that? Qualified majority voting requires 73.9 % positive votes (255 out of 345); abstentions do not count and have thus the same effect as a negative vote. As mentioned, in almost all cases of voting on Community legislation (the EU's so called first pillar) the qualified majority regime is applied. The draft constitution of the EU would have further extended the use of this regime.

This means, that an internal disagreement in Cyprus leading to an abstention could be harmful both for Cyprus and the EU as a whole. In principle, of course, negative votes are perfectly acceptable. It is the right of Member States, to block decisions if they wish. However, in this case, Cyprus would not express its political will on the issue at stake in the Council. Instead, it would be condemned to blocking things solely due to the lack of agreement back home, an attitude which does not make friends in Brussels and in other EU Member States' capitals. Cyprus would not be in a position to use its votes in a positive way, to make things happen. This assessment should be incentive enough to avoid internal disagreement in Cyprus resulting in abstention in Brussels. No doubt, a re-united Cyprus will have to undergo a painful learning process and to start thinking in terms of the overall interest of Cyprus rather than only the particular interests of either community. 
Ad b) Ability to implement and enforce the acquis
This requirement has various aspects. Firstly, it means that EU law must enjoy supremacy over national law. In the Annan Plan this was indeed ensured in Article 19 (8) of the UCR constitution, a formulation based on the Irish constitution:
"No provision of this Constitution shall invalidate laws, acts or measures by the federal government or the constituent states required by the obligations of European Union membership, or prevent laws, acts or measures by the European Union, or institutions thereof, from having the force of law throughout Cyprus." 
There are many other possible formulations to this end but any settlement will have to be clear on this point.
The second aspect of this issue is the distribution of powers between the central and the regional level. On this issue the EU is not totally neutral. The State should be organised in such a way that all EU obligations are effectively met. In some areas, this means that there can only be one institution at the central level, e.g. one central bank. Community law does not allow for two or more central banks in a Member State. The same is true for other institutions such as National Regulatory Authorities in the field of postal services or telecommunications. In other cases, it is up to the Member State provided that EU law is applied effectively. If it is not, the Commission can launch an infringement procedure and the European Court of Justice may impose penalties because of the delays. What is needed, therefore, is a central default power that would step in if a constituent state authority would fail to meet its obligations under the acquis communautaire. 
The Annan Plan provided for the following split of competences:
Federal competences were inter alia

- external relations, including conclusion of international treaties and defence policy

- relations with the European Union

- central bank functions

- federal finances, including budget and all indirect taxation, customs
-natural resources, including water resources

- certain issues in JHA (immigration, border control, visa policy, fight against terrorism, drug trafficking money laundering, organised crime, general principles of criminal law, asylum, extradition, European arrest warrant, citizenship)
- communications (including postal, electronic and telecommunications)

Constituent state competences were inter alia

- agriculture

- environment (except for natural resources)
- fisheries

- judiciary (except for two Courts at federal state level)
- social policy and employment

- education and training

- consumer and health protection

- energy (with some exceptions)

- statistics
The competences as listed in the Annan Plan certainly met the minimum requirements of the EU. This, of course, does not yet guarantee that the system would work well in practice; as in any political system, this depends on the good will of the political actors, their assumption of responsibility. In other words: the practical viability hinges upon the quality of the political culture. In my view, it should be seriously considered whether on such a small island it makes sense to have so many competences at constituent state level which also implies a duplication of efforts, institutions, further stretching scarce resources. Just to give an example: to implement the Common Agricultural Policy in Cyprus, a paying agency needs to be established which is a complex and costly exercise. Would it be not more rational to have a single paying agency at the federal level in which both Greek and Turkish Cypriots are working together? Does it really make sense to manage fisheries at the constituent state level? It seems that the Annan Plan in this respect is based on the Belgian model which itself is the result of decades of gradual state reforms. It works in Belgium where all stakeholders have got used to it. Whether it would work in Cyprus depends crucially on whether political actors use the system in a responsible way, as already mentioned above.
In any case, a flexible system should be established allowing for adaptations, if, after a while, it turns out that the distribution of competences is not workable and the responsible leaders in both constituent states agree on this. The distribution of competences should not be set in stone. My home country is a point in case. The German Constitution was amended in 2006 as there were too many practical difficulties with the distribution of competences existing until then.
 It must be possible to draw institutional conclusions from lessons learnt. This is true for the EU as a whole which had to adjust its institutional system permanently to new challenges over the period of the last five decades – including on the split of competences between the EU and Member States. Indeed, discussions are taking place at this very moment. This will hold all the more for a re-united Cyprus which needs a system that it is at the same time stable and flexible, a kind of "flexicurity"-system, to borrow a term from the field of employment and social policy. 
Finally, the Annan Plan also provided for a central default power which I mentioned earlier. Article 18 (5) of the draft UCR Constitution reads:
"If a constituent state fails to fulfil obligations of the UCR vis-à-vis the European Union within its area of competence and the UCR may be held responsible by the Union, the federal government shall, after notification of no less than 90 days take necessary measures in lieu of the defaulting constituent state, to be in force until such time as the constituent state discharges its responsibilities."
An identical or similar provision will be needed in any future solution.
Ad c) Cyprus settlement needs to be in line with the principles on which the EU is founded

Many European Council Presidency conclusions state that a settlement can be accommodated as long as it is in line with the principles on which the EU is founded.
 The EU will insist on the compliance with such principles in case of any future settlement. Therefore it is crucial to have a closer look at these principles. Which principles are meant? The response becomes clear, when reading Article 6 (1) of the EU treaty:
"The European Union is founded on the principles of liberty, democracy, respect for human rights and fundamental freedoms, and the rule of law, principles which are common to the Member States."
The Annan Plan was criticised for neglecting some of these principles. A closer look shows that this criticism is not justified
. I would like to touch on some aspects of this issue:
Democracy

The critics regard it as undemocratic that three foreign judges would have formed part of the Supreme Court. However, these judges would have been elected by the Cypriot Parliament which gives them a democratic legitimisation. Furthermore, they would only vote if the six Cypriot judges were not able to agree on a judgement in case they are evenly split. Finally, the statute of the Supreme Court could be changed by an ordinary law once the presence of the foreign judges is considered obsolete. A similar provision in a future settlement would not constitute a particular problem in terms of EU requirements.
Rule of Law

Some critics state that the role of the Supreme Court in the deadlock resolving mechanisms provided for in the proposed UCR Constitution violates the principle of the separation of powers. Against this background, one must not forget that the absence of a deadlock resolving mechanism was one of the reasons for the collapse of the bi-communal system in 1963/64. The question is whether there is any other institution that would have been better equipped for this job? Michael Emerson and Nathalie Tocci
 had proposed to entrust an international High Commissioner with such task. It is doubtful, whether this is less problematic. As long as the Judiciary does not replace the executive and only acts upon formal request of another state institution the role of the Supreme Court as provided for in the Annan Plan does not constitute as a violation of the Rule of Law. A functioning deadlock resolving mechanism is of paramount importance.
Human Rights

Protection of Property Rights as stipulated by Article 1 of the First Additional Protocol to the European Convention on Human Rights
The property issue is one of the key issues of the Cyprus settlement. The Annan Plan provided for either reinstatement or full and effective compensation depending on various factors including the interest of the current users. Without going into details, some interference with property rights which these schemes imply are justifiable for reasons of public interest - the public interest being a peaceful solution to the Cyprus problem after 40 years of conflict.
Right to free internal movement and residence based on Article 2 of the Fourth Protocol to the European Convention on Human Rights
The restrictions in the Annan Plan serve reasons of public policy and are proportionate because they are temporary restrictions. Thus, it is extremely important not to have any interference with the right to free movement and residence on a permanent basis which would constitute a disproportionate and thus unjustifiable interference.
Ad d) Does the Cyprus settlement have to be 100% in line with the acquis? 
The EU-dimension does not mean that a settlement needs to be 100% in line with the entire acquis communautaire from day one of its enforcement. It does not mean, for instance, that it has to be in full compliance with the four freedoms of the internal market.
 These freedoms are often confused with the principles on which the EU is founded. The EU has declared many times its readiness to accommodate the terms of such a comprehensive settlement as long as it is in line with the principles on which the EU is founded. This formulation was used for the first time by the Seville European Council in June 2002 and repeated by the six European Councils until March 2004 in Brussels, during the final phase of the negotiations on the Annan Plan.

This formulation meant that the EU anticipated certain provisions of the Annan Plan not to be in line with EU-law, therefore requiring such "accommodation". In other words: no one should have been surprised about the non-compliance of some provisions of the Annan Plan with EU-law. A future settlement is likely to require temporary derogations in the fields of free movement of capital or the right of residence. Generally, EU policy aims to keep such derogations limited in time and scope, but if they are the only way to achieve a lasting settlement of a conflict lasting more than 40 years, they can be temporarily accepted. This was the case when the EU dealt with the Annan Plan and is likely to be the case in the future.
What does accommodation mean? In which way is accommodation achieved? 
Protocol 10 to the 2003Act of Accession answers to this question. Article 4 reads:

"In the event of a settlement, the Council, acting unanimously on the basis of a proposal from the Commission, shall decide on the adaptations to the terms concerning the accession of Cyprus to the European Union with regard to the Turkish Cypriot Community."

This means amending the Accession Treaty for Cyprus. The main content of any Accession Treaty are the transition periods granted to a new Member State. A transition period allows a temporary non-compliance with the acquis on special grounds. This well proven method of transition periods was to be the tool for the accommodation of certain provisions of the settlement plan. The Commission adopted on 7 April 2004 a proposal to the Council called the "Act of Adaptation"
. The title is obviously inspired by the wording of Article 4 of Protocol 10. This draft "Act of Adaptation" could have also been called the "Act of Accommodation" of Annan V. This Act would have given the temporary "blessing" to those provisions of the Annan Plan that were not in compliance with the acquis. Once adopted by the Council, this Act would have had the quality of primary law, even without ratification by the Member States. In view of the overwhelming No-Vote in the referendum in the Greek Cypriot community and the subsequent failure of the Annan Plan, this Act was never tabled in the Council. It is now a piece of history, but a piece to which the European Commission will certainly have to come back when the next (and hopefully last) settlement plan will have to be accommodated. It seems illusionary to assume that there could be a settlement without any temporary deviations from the acquis.
Issues to be accommodated
It is hard to predict precisely if the issues to be accommodated in a future settlement will be the same as in previous comprehensive settlement plan. In any case, the Annan Plan offers, however, a good indication of which issues might be relevant in this context.

- Restrictions on the purchase of immovable property in the TC constituent state (TCCS)

Annan V
 provided the possibility of restrictions on the purchase of immovable property in the TCCS for fifteen years or for as long as the gross domestic product per capita in that constituent state does not reach 85% of the gross domestic product per capita in the Greek Cypriot state, whichever is the earlier. This would affect natural persons who have not been permanent residents for at least three years in the TCCS. It should be underlined that legal persons were not covered by these restrictions.

It was Commissioner Verheugen himself who succeeded to cut down the transition period to a maximum of 15 years during negotiations in Bürgenstock (Switzerland)
In this context, I would like to recall that Poland received a 12 year transition period on the purchase of certain categories of immovable property in some regions of the country.
 This was done to accommodate fears based on historical experiences with Poland's western neighbour Germany. If one considers the geographical scope of this transition period, one will realise that this 12 year period applies grosso modo to the former German territories of today's Poland. The Poles feared that the Germans could regain control over their former eastern territories by buying property, in addition at relatively low prices. If the EU was ready to accommodate such fears stemming from Second World War experiences (which were objectively rather unfounded 60 years after the end of WW II), why should it not accept temporary deviations in the field of free capital movements in a situation where there is still an ongoing, unsolved conflict, with little trust between the communities. 

In other words: the 15 year transition period regarding restrictions on purchase of immovable property in the Annan Plan is not something uncommon in the EU and, taking the context into account, seems well justifiable. It reflects the respect the EU attaches to certain historical sensitivities, even though the associated fears may seem to be exaggerated from the objective point of view.

- Residence Rights
1) Cypriot citizens

Annan V provided for the possibility of restrictions on the right of residence of a Cypriot citizen in a constituent state of which he does not hold the internal constituent state citizenship. For the first five years, there could have been a complete moratorium. In the following years – up to a maximum of 19 years – the possibility of restrictions was linked to the percentages of persons resident in a municipality or village in one constituent state originating from the other constituent state. The maximum in years 15–19 after the enactment of the settlement was 18% of the total population of a constituent state. In simple terms: once 18% of the population in one constituent state originated from the other constituent state, restrictions were allowed.
In case of Turkey's accession to the EU before the expiry of the 19 year period, the possibility of restrictions on residence rights would end earlier (with the date of Turkey's accession).

Excursus: Differences between Annan III and Annan V

This provision of the Annan Plan on residence rights met substantial criticism of violating one of the basic rights of EU citizens. However, Annan V differs substantially from Annan III. The EU was not able to accept the provision in Annan III conditioning the lifting of the restrictions only to Turkey's EU accession. For the EU it was imperative to have a precisely defined maximum transition period. The date of Turkey's accession does not meet this criterion as long as it is not known. Therefore, the Commission insisted on a precise length of the envisaged temporary deviation from the acquis. In the end, a period of 19 years was inserted into the Plan. The still remaining reference to Turkey's accession in the relevant provision could only shorten, but never prolong the transition period in this area. The provisions of Annan V were thus essentially decoupled from Turkey's EU-accession.
 This example shows, that the EU, more precisely: the European Commission, intervened with the UN and the negotiating parties to amend the Plan in a way acceptable to the EU. This shows once more that the EU was not ready to give its blessing to each and every deviation from EU law for the sake of a settlement. On the contrary, the EU used its influence to prevent permanent derogations from happening and to shorten transition periods. Overall, Annan III was much less acceptable in terms of EU requirements than Annan V. Against this background, the persisting criticism that the European Commission assessed only Annan I and did not check the acquis-compatibility of later versions of the Annan Plan, is unfounded. 
Still, the reproach that the EU was allegedly ready to compromise the fundamental right of free movement and residence of EU citizens necessitates some further remarks. Originally, this freedom was linked to the free movement of workers and the freedom to provide services. In other words, it was part of the four freedoms of the internal market. A national of a EU Member State could draw on these rights only in a cross border context, when moving to another Member State. A Member State was allowed to discriminate its own citizens without violating EU law. If we look at the restrictions in question from this angle, there is no problem of compatibility with the freedoms of the internal market. Citizens of a re-united Cyprus would have been able to benefit from these rights of movement and residence to any other Member State of the EU. However, since the introduction of the EU citizenship as the "fundamental status of nationals of the Member States"
, the right of movement and residence has been de-coupled from carrying out cross border economic activities in the internal market. This makes it more difficult to justify restrictions by a Member State, even on its own citizens in this area. As shown above, the latter was prevented through the active involvement of the European Commission in the final phase of the talks. The up to 19 years of restrictions to reside in specific parts of Cyprus remaining in the Plan are a significant problem from the angle of EU citizenship. However, they were the price for reaching a solution to the Cyprus problem. Was the price too high? The European Commission found the restrictions as included in Annan V justifiable. Can the transition period be cut down in a future settlement? I am convinced, the European Commission would welcome this. Whether it is politically feasible, remains to be seen in future settlement talks.
One should recall that we are speaking here of a possibility of restrictions. It is not clear whether there actually would have been restrictions for the entire period of 19 years. The Annan Plan (and subsequently the Act of Adaptation) provides a legal empowerment, rather than a prescription. Once the United Cyprus Republic actually would have been a EU Member State, the fears and distrust between the two communities could have disappeared eventually – and maybe much faster than only after 19 years - by working and living together in one Cypriot state integrated into the European Union. These possible dynamics should be taken into account when assessing the temporary deviations from EU-law. 

In this context I would like to draw a parallel to a transition period which the old Member States managed to negotiate during the accession negotiations with the eight new Member States in Central Europe as well as with Bulgaria and Romania. This transitional arrangement concerning the free movement of workers (one of the four freedoms of the internal market) may last up to seven years. Not all Member States make use of this transition period. It grants a possibility but does not predetermine the actual use of it, at least not at full length.
 
The possibility of safeguard measures mentioned in the relevant provision in the Annan Plan does not essentially alter the legal assessment as according to Community law the possibilities to apply safeguard measures are very limited, particularly if they are to be applied for a longer period of time.

2) Greek and Turkish citizens

Annan V allowed for restrictions on the right of residence of Greek and Turkish citizens for a maximum period of 19 years. If the number of Greek or Turkish nationals would exceed 5% of the number of Cypriot citizens in the respective constituent state, restrictions could be applied. Again, the transition period would be shortened in case of Turkey's EU accession earlier than the 19 years period.

After this period, the United Cyprus Republic could, after consulting the Commission have applied safeguard measures to ensure that the demographic ratio between Cyprus’ permanent residents speaking either Greek or Turkish as mother tongue is not substantially altered. Safeguard clauses are put into many treaties but are actually very rarely applied. If applied, safeguard measures need to be proportional and limited in time. In any case, such a safeguard clause cannot be compared to a permanent derogation.

This completes the list of temporary deviations from the acquis accommodated by transition periods. There are only three issues (apart from the Schengen issue which was to be solved in separate negotiations after the entry into force of the new state of affairs). The list is not particular long. Some new Member States had much longer lists of transition periods in the accession treaty. I acknowledge, however, that the possible restrictions concern important issues; in particular one of the four freedoms of the internal market and Union citizenship. Also, the duration of the transition periods is still very long. Certainly the EU would welcome shorter transition periods if this would be politically feasible. The ones accepted by the European Commission in its proposal for an Act of Adaptation can be regarded in my personal view as coming quite close to an absolute limit of what could be possibly accommodated in a future settlement.
III. CONCLUSION
Any future Cyprus settlement will have an EU-dimension. Very specific requirements have to be met to ensure that a reunited Cyprus fulfils its obligations and benefits from its rights as an EU Member State. This implies that the EU, in particular the European Commission, will have to be closely involved when it comes to drafting those parts of a future settlement concerned. It is likely that a future settlement will also need some kind of accommodation in a few areas. The European Commission is interested in keeping the number of areas and the duration of the transitional arrangements as limited as possible. The idea of a 100%-compliant settlement without any temporary transition period amounts, however, to wishful thinking and does not meet the reality test. The EU was ready to pay this price of accommodation in 2004, expecting a lasting and peaceful settlement of the Cyprus problem in exchange. I am quite sure that this readiness remains in place. The fact that the Republic of Cyprus is a Member State of the European Union should not have an impact on this readiness to accommodate a settlement as long as the entire text of the settlement is negotiated between the parties without the possibility of filling the gaps by the UN Secretary General which existed in 2004 as ultima ratio. This seems to be indeed a necessity for a future settlement, as the leaders of the Greek Cypriot and Turkish Cypriot communities will only credibly convince the citizens in the run up to a referendum, once they are personally committed to it by their own signature. 
ANNEX 1

THE CYPRUS ISSUE IN EUROPEAN COUNCIL CONCLUSIONS

From Sevilla (June 2002) until Brussels (March 2004)

Seville 22-6-2002. The European Union's preference is still for the accession of a reunited island. The European Council fully supports the efforts of the Secretary-General of the United Nations and calls upon the leaders of the Greek Cypriot and Turkish Cypriot communities to intensify and expedite their talks in order to seize this unique window of opportunity for a comprehensive settlement, consistent with the relevant UN Security Council resolutions, it is to be hoped before the conclusion of the negotiations. The European Union would accommodate the terms of such a comprehensive settlement in the Treaty of Accession in line with the principles on which the European Union is founded: as a Member State, Cyprus will have to speak with a single voice and ensure proper application of European Union law. The European Union would make a substantial financial contribution in support of the development of the northern part of a reunited island.

Brussels 26-11-2002: The Union reiterates its preference for a reunited Cyprus to join the European Union on the basis of a comprehensive settlement, and urges the leaders of the Greek Cypriot and Turkish Cypriot communities to seize the opportunity and reach an agreement before the end of the accession negotiations this year. The Union will continue to fully support the substantial efforts of the Secretary-General of the United Nations for reaching a settlement, consistent with the relevant UN Security Council resolutions. The European Union will accommodate the terms of such a comprehensive settlement in the Treaty of Accession in line with the principles on which the European Union is founded. In the absence of a settlement, the decisions to be taken in December by the Copenhagen European Council will be based on the conclusions set out by the Helsinki European Council in 1999.

Copenhagen 16-12-2002: As the accession negotiations have been completed with Cyprus, Cyprus will be admitted as a new Member State to the European Union. Nevertheless the European Council confirms its strong preference for accession to the European Union by a united Cyprus. In this context it welcomes the commitment of the Greek Cypriots and the Turkish Cypriots to continue to negotiate with the objective of concluding a comprehensive settlement of the Cyprus problem by 28 February 2003 on the basis of the UNSG4s proposals. The European Council believes that these proposals offer a unique opportunity to reach a settlement in the coming weeks and urges the leaders of the Greek Cypriot and Turkish Cypriot communities to seize this opportunity. 
The Union recalls its willingness to accommodate the terms of a settlement in the Treaty of Accession in line with the principles on which the EU is founded. In case of a settlement, the Council, acting by unanimity on the basis of proposals by the Commission, shall decide upon adaptations of the terms concerning the accession of Cyprus to the EU with regard to the Turkish Cypriot community.
The European Council has decided that, in the absence of a settlement, the application on the acquis to the northern part of the island shall be suspended, until the Council decides unanimously otherwise, on the basis of a proposal by the Commission. Meanwhile, the Council invites the Commission, in consultation with the government of Cyprus, to consider ways of promoting economic development of the northern part of Cyprus and bringing it closer to the Union.

Brussels 21-03-2003: The European Council regrets that the efforts of the United Nations Secretary General to find a comprehensive settlement of the Cyprus problem have failed. The EU strongly supports the continuation of the Secretary General's mission of good offices and of negotiations on the basis of his proposals. It urges all parties concerned to spare no effort towards a just, viable and functional settlement and, in particular, the Turkish Cypriot leadership to reconsider its position. The European Council reaffirms its decisions taken at Copenhagen with regard to Cyprus' accession to the EU.

Thessaloniki, June 2003: Cyprus' accession to our Union is already creating favourable conditions for the two communities to reach a comprehensive settlement of the Cyprus problem. To this end, our Union strongly supports the continuation of the UN Secretary General's mission of good offices in accordance with the relevant UN Security Council Resolutions including 1475/2003. The recent easing of restrictions in contacts and communication between Greek and Turkish Cypriots has been positive and has demonstrated that the two communities can live together in a reunited island within the Union. At the same time, however, our Union does not consider this as a substitute for a comprehensive settlement. The European Council, therefore, urges all parties concerned, and in particular Turkey and the Turkish Cypriot leadership, to strongly support the UN Secretary General's efforts, and, in this context, calls for an early resumption of the talks on the basis of his proposals. To this end, the European Union is to further contribute towards a just, viable and functional settlement of the Cyprus problem consistent with the relevant UN Security Council resolutions. Our Union recalls its willingness to accommodate the terms of a settlement in line with the principles on which the EU is founded. In this context, the European Council welcomes the Commission's willingness to offer assistance for a speedy solution within the framework of the acquis. It also welcomes the Commission's Communication on promoting economic development in the northern part of Cyprus and looks forward to the implementation of these measures in accordance with the Copenhagen European Council Conclusions and in consultation with the Government of Cyprus.
Brussels, December 2003: In line with its relevant conclusions, the European Council reiterates its preference for a reunited Cyprus to join the Union on 1 May 2004, in order to allow all Cypriots to enjoy a secure and prosperous future and the benefits of EU accession. It considers that there is a good prospect of reaching a just, viable and functional settlement by 1 May 2004, consistent with the relevant UN Security Council resolutions. The European Council therefore again urges all parties concerned, and in particular Turkey and the Turkish Cypriot leadership, to support the UN Secretary General's efforts strongly and, in this context, calls for an immediate resumption of the talks on the basis of his proposals. The Union reiterates its willingness to accommodate the terms of a settlement in line with the principles on which the EU is founded. In this context, the European Council welcomes the Commission's willingness to offer assistance for a speedy solution within the framework of the acquis. Following a settlement, the Union is ready to provide financial assistance for the development of the northern part of Cyprus and the Commission would be called upon to prepare all necessary steps for lifting the suspension of the acquis, in accordance with Protocol 10 to the Act of Accession.
Brussels, March 2004: The European Council emphasises its continuing strong support for the efforts of UN-Secretary General Annan to help the parties seize this historic opportunity to bring about a comprehensive settlement of the Cyprus problem consistent with the relevant UN Security Council Resolutions. It welcomes the Commission's continued willingness to offer assistance for a speedy solution within the framework of the acquis. It also welcomes the Commission's offer to organise a high-level international conference in Brussels on 15 April to prepare a donors conference. The European Council remains convinced that a just, viable and functional settlement is achievable by 1 May. It urges all parties to maintain a firm commitment to a successful outcome to the negotiating process with the collaboration of the governments of Greece and Turkey.
The European Council reaffirms its strong preference for the accession of a united Cyprus to he European Union and reiterates its readiness to accommodate the terms of such a settlement in line with the principles on which the Union is founded.
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Proposal for an

Act of Adaptation
of the terms of accession of the United Cyprus Republic 
to the European Union
 
(presented by the Commission)

Proposal for an

Act of Adaptation
of the terms of accession of the United Cyprus Republic 
to the European Union
THE COUNCIL OF THE EUROPEAN UNION

Having regard to Protocol No. 10 of the Act of Accession 2003, and in particular Article 4 thereof,

Having regard to the proposal from the Commission,

(1) Taking into account the approval of the Foundation Agreement by the Greek Cypriots and the Turkish Cypriots on 24 April 2004,

(2) Taking into account the Treaties of Guarantee and Alliance, the Additional Protocol thereto, and the Treaty of Establishment,

(3) Bearing in mind and respecting the demilitarisation of Cyprus,

(4) Considering that the Act of Accession shall not prevent the implementation of the Foundation Agreement, and shall accommodate its terms in line with the principles on which the European Union is founded,

(5) Recalling that the European Union’s mission is peaceful cooperation of states and citizens, founded on the principles of liberty, democracy, respect for human rights and fundamental freedoms and the rule of law, principles which are common to the Member States and which have found their expression in the Foundation Agreement which introduces a new state of affairs in Cyprus and allows its peaceful integration into the Union,

(6) Underlining that the political equality of Greek Cypriots and Turkish Cypriots, the equal status of the two constituent states, and the prohibition on any unilateral change to the state of affairs established by the Foundation Agreement, fall within the terms of Article 6(1) of the Treaty of the European Union,

(7) Recognizing the particular national identity of Cyprus, and the need to protect the balance between Greek Cypriots and Turkish Cypriots in Cyprus, the bi-zonal character of the United Cyprus Republic and the distinct identity and integrity of the constituent states, which require certain safeguards and temporary restrictions on the right of residence of Cypriot citizens as well as citizens of Greece and Turkey,

(8) Considering that the main articles of the Foundation Agreement form part of the national identity of the United Cyprus Republic, which the European Union shall respect,

(9) Bearing in mind that the United Cyprus Republic shall take all appropriate measures, whether in general or in particular, to ensure the fulfilment of the obligations arising out of European Union membership, in line with the specifications of the Act of Accession and this Act

(10) Underlining that accession to the European Union shall benefit Greek Cypriots and Turkish Cypriots alike and promote development to help reduce economic disparities,

(11) Recalling that, in accordance with the Presidency Conclusions of the Brussels European Council of 12 December 2003, the Union is ready to provide financial assistance for the development of the northern part of Cyprus following a settlement,

(12) Being convinced that the economic disparities between the Turkish Cypriot constituent state and European Union Member States as well as between the two constituent states necessitate authorisation procedures for the acquisition of property in the Turkish Cypriot constituent state in order to avoid unacceptable sudden price increases and large scale buy-out of land,

(13) Being further convinced that the economic situation in the Turkish Cypriot constituent state may also necessitate the adoption of special safeguard measures for a limited period of time in order to protect certain sectors of its economy,

(14) Taking into account the special relations and strong ties of Greek Cypriots and Turkish Cypriots with Greece and Turkey respectively,

(15) Bearing in mind that, as a European Union Member State, Cyprus shall fulfil its obligations arising from the Association Agreement between Turkey and the European Communities of 1963, its additional Protocol and the decisions taken by the Association organs including the decision establishing a Customs Union between Turkey and the European Union, thereby according European Union treatment to Turkey in the fields where this is provided for,

(16) Wishing to accord, to the extent possible with the European Union membership of Cyprus, similar rights to Greek and Turkish nationals vis-à-vis Cyprus,

(17) Considering that the Foundation Agreement foresees equivalent entry and resident rights for Greek and Turkish nationals vis-à-vis Cyprus. The implementation of this principle requires derogations from Community law in the case of Cyprus. Unlimited immigration can, however, not be accorded to either Greek or Turkish nationals in the interest of the internal balance of population in Cyprus,

(18) Underlining that all necessary preparations should start immediately so that Turkish shall become and operate as an official and working language of the European Union as soon as possible

HAS ADOPTED THIS ACT OF ADAPTATION OF THE TERMS OF ACCESSION:
Article 1
Property

1. Notwithstanding existing provisions of Community law, the application of restrictions, on a non-discriminatory basis, on the right of natural persons who have not been permanent residents for at least three years in the Turkish Cypriot constituent state, and of legal persons, to purchase immovable property in the Turkish Cypriot constituent state without permission of the competent authority of that constituent state, for fifteen years or for as long as the gross domestic product per capita in that constituent state does not reach the level of 85% of the gross domestic product per capita in the Greek Cypriot state, whichever is the earlier, shall not be precluded.

2. The authorisation procedure for the acquisition of immovable property applied by the competent authorities of the Turkish Cypriot constituent state shall be based on published, objective, stable and transparent criteria and shall be applied in a non-discriminatory manner.

3. The Commission shall report every five years to the European Parliament and the Council on the application of the provisions of paragraphs 1-2. The Commission may at that time recommend to the Turkish Cypriot constituent state to abolish in total or in part the restrictions, if it considers that the political, economic and social conditions in Cyprus so allow.

Article 2
Residence of Cypriot citizens

4. Notwithstanding existing provisions of Community law, the application of restrictions, on a non-discriminatory basis, on the right of a Cypriot citizen to reside in a constituent state of which he does not hold the internal constituent state citizenship status shall not be precluded,

a)
in the form of a moratorium, during the first five years following the date of the entry into force of this Act;

b)
if the percentage of such residents of the total population of a municipality or village has reached 6% between the 6th and 9th years and 12% between the 10th and 14th years following the date of entry into force of this Act; and

c)
if the percentage of such residents of the total population of a constituent state has reached 18 % for a period of up to nineteen years following the entry into force of this Act or until Turkey joins the European Union, whichever is the earlier.

5. Thereafter, either constituent state may, with a view to protecting its identity, take safeguard measures to ensure that no less than two-thirds of its Cypriot permanent residents speak its official language as their mother tongue.

Article 3
Residence of Greek and Turkish nationals

6. Notwithstanding existing provisions of Community law, the application of restrictions, on a non-discriminatory basis, on:

a)
the right of Greek nationals to reside in Cyprus, if the number of resident Greek nationals has reached 5% of the number of resident Cypriot citizens who hold the internal constituent state citizenship status of the Greek Cypriot constituent State and who are not dual nationals;

b)
the right of Turkish nationals to reside in Cyprus, if the number of resident Turkish nationals has reached 5% of the number of resident Cypriot citizens who hold the internal constituent citizenship status of the Turkish Cypriot constituent State and who are not dual nationals;

c)
shall not be precluded for a transitional period of up to 19 years after the entry into force of this Act or until Turkey joins the European Union, whichever is the earlier.

7. Thereafter, the United Cyprus Republic, in consultation with the Commission, may take safeguard measures to ensure that the demographic ratio between Cyprus’s permanent residents speaking either Greek or Turkish as mother tongue is not substantially altered.

Article 4
Safeguard measures

8. Without prejudice to Articles 37 and 38 of the Act of Accession, if until the end of a period of up to six years after the entry into force of this Act, the operation of the European Union’s internal market causes, or threatens to cause, difficulties which are serious and likely to persist in any sector of the economy, or which could bring a serious deterioration in the economic situation in the Turkish Cypriot constituent state, the competent Cypriot authorities may take appropriate safeguard measures which shall be applicable for a period of three months. These measures shall be proportional and shall not constitute disguised restrictions on trade and shall take account of the interests of all parties concerned.

9. On request, the Commission may prolong these measures, in total or in part, or adopt different measures of which it shall determine the time of application within the six years period set out in paragraph 1. 

Article 5
Equivalent rights of Greek and Turkish nationals

Without prejudice to the restrictions applied under Articles 1-3 and rules applying to entry and residency rights of Turkish nationals in other Member States, Cyprus is authorised to accord to Turkish nationals equivalent treatment with Greek nationals regarding entry and residency rights. Rules of implementation for such entry and residency rights for Turkish citizens, compatible with the above principles and the participation of Cyprus in the Schengen area, shall be negotiated between the European Community and Turkey within six months.

Article 6
The European Security and Defence Policy

The participation of Cyprus in the European Security and Defence Policy shall fully respect the provisions of the Foundation Agreement and the provisions of the Treaties of Guarantee and Alliance and the Additional Protocols thereto, and in no sense undermine those provisions.

Article 7
Representation in the European Parliament

Cyprus will be represented in the European Parliament according to proportional representation, provided that each constituent state is attributed no less than one third of the Cypriot seats in the European Parliament.

Article 8
Turkish as official language of the European Union

10. Turkish shall be an official and working language of the institutions of the European Union.

11. The Council shall decide on the effective application of paragraph 1 upon fulfilment of the necessary personnel and technical requirements. In the period preceding this decision, the Turkish language may be used in European Council and Council meetings.

12. The texts of the acts of the institutions and the European Central Bank, adopted before paragraph 1 takes effect, and drawn by the Council, the Commission or the European Central Bank, in Turkish shall, from that date be authentic under the same conditions as the texts drawn in the other official languages. They shall be published in the Official Journal of the European Union if the texts in the other official languages were so published.

Article 9
Application

This Act shall be published in the Official Journal of the European Union and become applicable the same day.
Done at Brussels, […]


For the Council


The President

[…]

ANNEX 3

Protocol No 10 on Cyprus (annexed to the Act of Accession 2003)
THE HIGH CONTRACTING PARTIES,

REAFFIRMING their commitment to a comprehensive settlement of the Cyprus problem, consistent with relevant United Nations Security Council Resolutions, and their strong support for the efforts of the United Nations Secretary General to that end,

CONSIDERING that such a comprehensive settlement to the Cyprus problem has not yet been reached,

CONSIDERING that it is, therefore, necessary to provide for the suspension of the application of the acquis in those areas of the Republic of Cyprus in which the Government of the Republic of Cyprus does not exercise effective control,

CONSIDERING that, in the event of a solution to the Cyprus problem this suspension shall be lifted,

CONSIDERING that the European Union is ready to accommodate the terms of such a settlement in line with the principles on which the EU is founded,

CONSIDERING that it is necessary to provide for the terms under which the relevant provisions of EU law will apply to the line between the abovementioned areas and both those areas in which the Government of the Republic of Cyprus exercises effective control and the Eastern Sovereign Base Area of the United Kingdom of Great Britain and Northern Ireland,

DESIRING that the accession of Cyprus to the European Union shall benefit all Cypriot citizens and promote civil peace and reconciliation,

CONSIDERING, therefore, that nothing in this Protocol shall preclude measures with this end in view,

CONSIDERING that such measures shall not affect the application of the acquis under the conditions set out in the Accession Treaty in any other part of the Republic of Cyprus,

HAVE AGREED UPON THE FOLLOWING PROVISIONS:

Article 1

1. The application of the acquis shall be suspended in those

areas of the Republic of Cyprus in which the Government of

the Republic of Cyprus does not exercise effective control.

2. The Council, acting unanimously on the basis of a

proposal from the Commission, shall decide on the withdrawal

of the suspension referred to in paragraph 1.

Article 2

1. The Council, acting unanimously on the basis of a

proposal from the Commission, shall define the terms under

which the provisions of EU law shall apply to the line between

those areas referred to in Article 1 and the areas in which the

Government of the Republic of Cyprus exercises effective

control.

2. The boundary between the Eastern Sovereign Base Area

and those areas referred to in Article 1 shall be treated as part

of the external borders of the Sovereign Base Areas for the

purpose of Part IV of the Annex to the Protocol on the

Sovereign Base Areas of the United Kingdom of Great Britain

and Northern Ireland in Cyprus for the duration of the

suspension of the application of the acquis according to

Article 1.

Article 3

1. Nothing in this Protocol shall preclude measures with a

view to promoting the economic development of the areas

referred to in Article 1.

2. Such measures shall not affect the application of the

acquis under the conditions set out in the Accession Treaty

in any other part of the Republic of Cyprus.

Article 4

In the event of a settlement, the Council, acting unanimously

on the basis of a proposal from the Commission, shall decide

on the adaptations to the terms concerning the accession of

Cyprus to the European Union with regard to the Turkish

Cypriot Community.

23.9.2003 EN    Official Journal of the European Union 2003, L 236,  page 955
� The author is Deputy Head of the Taskforce Turkish Cypriot community in the Directorate-General Enlargement in the European Commission in Brussels. The views expressed in this presentation are the personal views of the author and do not necessarily express the views of the European Commission.


� Formulation taken from the Report of the UN-Secretary-General of 28 May 2004 on his mission of good offices in Cyprus, S/2004/437, § 79.


� Lecture at Helsinki University on 27 November 2006 under the title "Turkey's accession process to the EU", see: http://ec.europa.eu/commission_barroso/rehn/press_corner/speeches/speeches_2006_en.htm


� Full text of agreement available on the website of the Press and Information Office of the Republic of Cyprus (http://www.cyprus.gov.cy/moi/pio/pio.)


� The following remarks are based to a large degree on the book of my colleague Frank Hoffmeister "Legal aspects of the Cyprus problem - – Annan Plan and EU accession", Leiden 2006


� At the European Council in Brussels (21/22 June 2007) a mandate for an Inter Governmental Conference was agreed to draw up a "Reform Treaty" amending the existing EU and EC treaties. The current majority voting system will stay into force until 2014. There will be more policy areas in which qualified majority voting is to be applied.


� The reform was adopted on 30 June 2006 by the Bundestag and on 7th July 2006 by the Bundesrat. Before the reform, the Bundesrat (Council of Regions/Länder) could co-decide on about 60% of all legislation. This was now cut down to about 40%. In exchange, the Länder received some additional competences, inter alia in the field of secondary education, penitentiary, remuneration and social security of civil servants at regional and local level. 


� A compilation of European Council Conclusions on Cyprus is attached to this presentation as annex 1


� See in detail Frank Hoffmeister, Legal aspects of the Cyprus problem, loc.cit. (note 5), p. 137-141; 189-191.


� M. Emerson/N. Tocci, Cyprus as Lighthouse of the East Mediterranean, Shaping Re-unification and EU accession together, Center for European Policy Studies, Brussels 2002


� These are: the free movement of goods, the free movement of workers, the right of establishment and freedom to provide services and, finally, the free movement of capital.


� See footnote 8


� OJ 2003, L 236, p. 955 – attached to this presentation as Annex 3


� The proposal of the Commission for such "Act of Adaptation" is attached to this presentation as annex 2


� There are five versions of the Annan Plan: Annan I of 11 November 2002, Annan II of 10 December 2002, Annan III of 26 February 2003, Annan IV of 30 March 2004 and Annan V of 31 March 2004. Annan III formed the basis for the unsuccessful negotiations at the The Hague summit of 11 March 2003 and the negotiations following the February 2004 New York agreement brokered by the then-UN Secretary General Kofi Annan. It provided for the power of the UNSG to finalise the plan in case the two communities, assisted in a second step by Greece and Turkey, would be unable to agree on a text Annan IV was presented by the UN towards the end of the negotiations in Bürgenstock (Switzerland) indicating how the UNSG intended to finalise the plan, but still mentioning a few outstanding issues. Annan V is the final version of the plan, presented by Kofi Annan in the late hours of 31 March 2004 in Bürgenstock.


� OJ 2003, L 236, p. 878/879


� See footnote 14.


� This remarkable fact seems to have been ignored by the opponents of the Annan Plan. It is uncertain whether ever again a Cyprus settlement will be achievable without linking it directly with Turkey's EU accession.


� ECJ, Case C-413/99, Baumbast and R/secretary of State for the Home Department, 2002-I-0000, paragraph 82


� It could be added that also this transition period has been granted rather on the basis of fears than facts.






